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THE BEMBA APPEALS CHAMBER JUDGMENT 601 applied common purpose liability under Article 25(3)(d) in an arguably discriminatory manner, 11 thereby resulting in the acquittal of sexual violence charges against the accused. Thus, combined with these earlier decisions, the majority's analysis of command responsibility in Bemba, if followed, significantly narrows the prospects for successful prosecution of sexual and gender-based crimes at the ICC. This is hardly what drafters had in mind when adopting a statute which, for the first time in history, not only enumerated a broad range of sexual violence and genderbased (SVGB) crimes as war crimes and crimes against humanity, 12 but also included structural and procedural provisions 13 intended to ensure that these crimes would be likely to serve as a particularly high bar for cases involving sexual-violence charges." SáCouto, Sadat & Sellers, supra note 8. Indeed, it will likely be difficult to prove that individuals accused of such crimes "unquestionably . . . conceived the crime, oversaw its preparation at different hierarchical levels, and controlled its performance and execution" as required by the court's doctrinal construction of indirect interpretation, given that sexual violence, even when widespread, often occurs because it is tolerated and permitted rather than explicitly ordered or planned. SáCouto, Sadat & Sellers, supra note 8 (citing Prosecutor v. Katanga, ICC-01/04-01/07, Judgment Pursuant to Article 74 of the Statute, ¶ 1412 (Mar. 1, 2014)). 11 SáCouto, Sadat & Sellers, supra note 8 ("It is hard to avoid the conclusion that the Chamber in Katanga isolated and treated SGBV crimes differently, both factually and legally, from the other charged crimes. Rather than viewing the evidence in the record as linking the sexual violence with the broader context in which it occurred, the Chamber analyzes these crimes separately, requiring more concrete evidence than its own findings on common purpose liability suggest it is legally required to show that the sexual violence was part of the common plan."). 12 See Rome Statute, supra note 2, art. 7(1) ("For the purpose of this Statute, 'crime against humanity' means any of the following acts when committed as part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack . . . (g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity."); see also id. art. 8(2)(b) (defining "war crimes" as including " [o] ther serious violations of the laws and customs applicable in international armed conflict, within the established framework of international law, namely, any of the following acts: . . . (xxii) Committing rape, sexual slavery, enforced prostitution, forced pregnancy . . . enforced sterilization, or any other form of sexual violence also constituting a grave breach of the Geneva Conventions"); id. art. 8(2)(e) (defining "war crimes" as including " [o] ther serious violations of the laws and customs applicable in armed conflicts not of an international character, within the established framework of international law, namely, any of the following acts . . . (vi) Committing rape, sexual slavery, enforced prostitution, forced pregnancy . . . enforced sterilization, and any other form of sexual violence also constituting a serious violation of article 3 common to the four Geneva Conventions"); International Criminal Court, Elements of Crimes, art. 6(b)(1) & n.3, Doc. PCNICC/2000/1/Add.2 (2000) (noting that although rape was not listed as a form of genocide under Article 6 of the Rome Statute, genocide committed by acts causing "serious bodily or mental harm" may include "acts of torture, rape, sexual violence or inhuman or degrading treatment"). 13 See, e.g., Rome Statute, supra note 2, art. 54(1)(b) (requiring that, in "ensur[ing] the effective investigation and prosecution of crimes within the jurisdiction of the Court," the prosecutor "take into account the nature of the crime, in particular where it involves sexual violence, gender violence or violence against children"); ICC Rules of Procedure & Evidence, ICC-ASP/1/3, R.70(d) (Sept. 9, 2002) ("[C]redibility, character or predisposition to sexual availability of 602 WILLIAM & MARY BILL OF RIGHTS JOURNAL [Vol. 27:599 adequately investigated and prosecuted by the court. 14 Absent reconsideration, the court's jurisprudence on modes of liability will remain a major obstacle to the successful prosecution of cases involving SVGB crimes, especially for high-ranking accused who either did not clearly order the crimes or were not physically present during the commission of those crimes. 15
I. THE ROOTS OF COMMAND RESPONSIBILITY
The roots of command responsibility derive from the principle of responsible command, which requires military commanders to ensure compliance by their subordinates with the laws and customs of war. 16 The principle of responsible command first appeared in the Regulations Respecting the Laws and Customs of War on Land annexed to the 1907 Fourth Hague Convention, 17 and then in a number of post-World a victim or witness cannot be inferred by reason of the sexual nature of the prior or subsequent conduct of a victim or witness"); id. R. 71 ("[A] Chamber shall not admit evidence of the prior or subsequent sexual conduct of a victim or witness."). 14 15 It is worth noting that a majority of the Bemba Appeals Chamber concluded that Bemba could not be found liable for the crimes they found to have been established beyond reasonable doubt-the vast majority of which were rapes-in part because he was a "remote" commander. Bemba Appeals Judgment, supra note 1, ¶ 191. The application of this reasoning to a case involving predominantly crimes of sexual violence is disturbingly similar to a tendency in the early jurisprudence of the ad hoc tribunals for the former Yugoslavia (ICTY) and Rwanda (ICTR) in which judges tended to impose higher evidentiary thresholds in cases involving sexual and gender-based crimes compared to other types of cases. See Susana SáCouto & Katherine Cleary, The Importance of Effective Investigation of Sexual Violence and Gender-Based Crimes at the International Criminal Court, 17 AM. U. J. GENDER, SOC. POL'Y & L. 337, 356 (2009) (concluding upon a review of the jurisprudence of the ad hoc tribunals on various modes of liability, including command responsibility, that in cases of sexual violence, the tribunals appeared "reluctant to draw meaningful inferences from circumstantial evidence and . . . to prefer direct or more specific evidence as to knowledge or causality, even when such evidence [was] not required as a matter of law"). 16 19 In the post-World War II trials, commanders were held criminally liable for failure to exercise control over subordinates and to repress or redress their crimes. In the case against Japanese General Tomoyuki Yamashita, for instance, a U.S. Military Commission in the Philippines found Yamashita guilty and sentenced him to death, stating:
Clearly, assignment to command military troops is accompanied by broad authority and heavy responsibility. This has been true in all armies throughout recorded history. It is absurd, however, to consider a commander a murderer or rapist because one of his soldiers commits a murder or a rape. Nevertheless, where murder and rape and vicious, revengeful actions are widespread offences, and there is no effective attempt by a commander to discover and control the criminal acts, such a commander may be held responsible, even criminally liable, for the lawless acts of his troops, depending upon their nature and the circumstances surrounding them. 20
The International Military Tribunal for the Far East (IMTFE, also referred to as The Tokyo Tribunal) also imposed criminal liability based upon command responsibility. 21 Regarding the infamous military operation known as the "Rape of Nanking," for 18 In this period of six or seven weeks, thousands of women were raped. . . . The Tribunal is satisfied that Matsui knew what was happening. He did nothing or nothing effective to abate these horrors. . . . He had the power, as he had the duty, to control his troops and to protect the unfortunate citizens of Nanking. He must be held criminally liable for his failure to discharge his duty. 22 Notably, the Tokyo Tribunal extended the principle to civilian superiors. Among the civilian leaders convicted by the IMTFE under superior responsibility-inclusive of crimes of sexual violence-was Koki Hirota, who served as both Foreign Minister and Prime Minister of Japan between 1933 and 1938. 23 In finding that Hirota had disregarded his legal duty to take adequate steps to secure the observance and prevent breaches of the laws of war, the IMTFE explained:
As Foreign Minister, he received reports of . . . atrocities immediately after the entry of the Japanese forces into Nanking.
[A]ccording to the Defence, . . . credence was given to these reports and the matter was taken up with the War Ministry. Assurances were accepted from the War Ministry that the atrocities would be stopped. After these assurances had been given reports of atrocities continued to come in for at least a month. The Tribunal is of [the] opinion that [Hirota] was derelict in his duty in not insisting before the Cabinet that immediate action be taken to put an end to the atrocities, failing any other action open to him to bring about the same result. He was content to rely on assurances which he knew were not being implemented while hundreds of murders, violations of women, and other atrocities were being committed daily. His inaction amounted to criminal negligence. 24 A number of superiors, both civilian and military, were also tried pursuant to Control Council Law No. 10. 25 In these cases, superiors were individually found criminally responsible based on their failures both to prevent and to punish the crimes 22 
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THE BEMBA APPEALS CHAMBER JUDGMENT 605 committed by their subordinates. 26 For instance, in the Hostage Case, 27 high-ranking German officers were charged with criminal responsibility under the doctrine of command responsibility for the murder, deportation, and looting of thousands of civilians from Nazi-occupied Greece, Yugoslavia, Norway, and Albania between September 1939, and May 1945, by troops under their command and acting pursuant to their orders. 28 One of the defendants, General Wilhelm List, was charged with passing to subordinates illegal orders that resulted in ruthless measures against the civilian population of the Balkans. 29 Upon review of the facts, the tribunal held List's failure to terminate the unlawful killings in his zone of command and to take adequate steps to prevent their recurrence constituted a serious breach of duty, rendering him criminally responsible. 30 The concept of superior responsibility was codified in Additional Protocol I to the Geneva Conventions of 1949. 31 absolved of responsibility for breaches by their subordinates if the superiors knew, or had information enabling them to conclude, that the breaches were being committed or were about to be committed, and they did not take reasonable measures to prevent them. 32 Article 87 adds a requirement that superiors report breaches by their subordinates to competent authorities and take disciplinary or penal action against violators. 33 Additionally Protocol II does not directly express the requirements of command responsibility within the context of non-international armed conflict. 34 Nonetheless, the ICTY appeals decision in the Hadžihasanoviae 35 case made clear that organized military forces operate on the basis of responsible command, irrespective of the characterization of the conflict. 36 Specifically, the decision held that the command responsibility doctrine applied under international customary law to internal armed conflict, notwithstanding the absence of reference to the doctrine in Additional Protocol II. 37 Accordingly, command responsibility had been interpreted to cover armed conflicts governed by Common Article 3 to the Geneva Conventions and by Additional Protocol II, having a basis in customary international law that dates from, at least, the early 1990s.
II. COMMAND RESPONSIBILITY UNDER ARTICLE 28 OF THE ROME STATUTE
Under Article 28(a) of the Rome Statute, "a military commander or person effectively acting as a military commander" may be held criminally responsible for crimes within the jurisdiction of the court committed by forces under his or her effective command and control, or effective authority and control, where:
1. That military commander or person either knew or, owing to the circumstances at the time, should have known that the forces were committing or about to commit such crimes; and 
2019]
THE BEMBA APPEALS CHAMBER JUDGMENT 607 2. That military commander or person failed to take all necessary and reasonable measures within his or her power to prevent or repress their commission or to submit the matter to the competent authorities for investigation and prosecution. 38
A. The Trial Chamber's Approach
Bemba was the first verdict in which the Trial Chamber had an opportunity to lay out its interpretation of the elements of command responsibility. 39 While the court addressed all of these elements, our discussion here is focused on the two elements relevant to our analysis of the Appeals Chamber decision-namely effective control and failure to take all reasonable and necessary measures to prevent or repress the crimes. 40 In its judgment, the Trial Chamber explained that "effective control" requires that the commander have the material ability to prevent or repress the commission of the crimes or to submit the matter to the competent authorities, and that any lower degree of control, such as the ability to exercise influence-even substantial influenceover the forces who committed the crimes, would be insufficient to establish command responsibility. 41 Furthermore, whether or not there are intermediary subordinates between the commander and the forces which committed the crimes is immaterial; the question is simply whether or not the commander had effective control over the relevant forces. 42 There is no requirement that a commander have sole or exclusive authority and control over the forces who committed the crimes; it is possible for multiple individuals to have effective authority and control. 43 With respect to "all reasonable and necessary measures," the Trial Chamber made clear that Article 28(a)(ii) imposes three distinct duties upon commanders: "(i) preventing the commission of crimes; (ii) repressing the commission of crimes; and (iii) submitting the matter to the competent authorities for investigation and prosecution." 44 Failure to discharge any of these responsibilities may entail liability. 45 The scope of the duty to prevent depends on the material power of the commander to intervene in a specific situation, which in turn "is dependent on the circumstances at the relevant time." 46 These measures can include "issuing orders specifically meant to prevent the crimes, as opposed to merely issuing routine orders;" "suspending, excluding, or redeploying violent subordinates;" and "taking disciplinary measures to prevent the 38 Rome Statute, supra note 2, art. 28(a). 39 Bemba Trial Judgment, supra note 1, ¶ 183. 40 Id. 41 Id. ¶ ¶ 170, 183. 42 Id. ¶ 184. 43 Id. ¶ 185. 44 Id. ¶ 201. 45 Id. 46 Id. ¶ 203. [Vol. 27:599 commission of atrocities by the forces under the commander's command." 47 The duty to repress, while related to the duty to prevent, is intended "to ensure that military commanders fulfil their obligation to search for the perpetrators and either bring them before the courts or hand them over to another state for trial." 48 Further, "[i]f the commander has no power to sanction those who committed the crimes, he has an obligation to submit the matter to the competent authorities." 49 The duty to punish or to submit the matter to competent authorities "aims at ensuring that offenders are brought to justice, in order to avoid impunity and to prevent future crimes." 50 At a minimum, the duty to punish includes "the obligation to investigate possible crimes in order to establish the facts." 51 Significantly:
[A] commander cannot be considered to have discharged his duty to submit the matter if he does not submit the matter to an authority competent to investigate and prosecute the alleged perpetrator. Further, referral to a non-functioning authority or an authority likely to conduct an inadequate investigation or prosecution may not be sufficient to fulfil the commander's obligations. 52 The Trial Chamber spent nearly four years hearing the case, 53 taking testimony from seventy-seven witnesses, including seven expert witnesses, and reviewing 733 items of documentary evidence. 54 In a unanimous decision, the Trial Chamber concluded that Bemba had effective control over the Movement for the Liberation of the Congo (MLC) forces operating in the Central African Republic (CAR) based not only on his role as President of the MLC and Commander-in-Chief of its armed forces, which gave him "broad formal powers, ultimate decision-making authority, and powers of appointment, promotion, and dismissal," 55 but also based on evidence that he "controlled the MLC's funding, had direct lines of communication to commanders in the field, had well-established reporting systems, received operational and technical advice from the MLC General Staff, and both could, and did, issue operational orders." 56 In determining that Bemba had effective control over the MLC forces in the CAR, the Trial Chamber also took into account the fact that Bemba had represented 47 Id. ¶ ¶ 203-04. See also Prosecutor v. Ntaganda, ICC-01/04-02/06, Decision Pursuant to Art. 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Bosco Ntaganda, ¶ 172 (June 9, 2014). 48 Bemba Trial Judgment, supra note 1, ¶ 206. 49 Id. ¶ ¶ 207-08. 50 Id. ¶ 209. 51 Id. ¶ 207. 52 Id. ¶ 208. 53 Id. ¶ ¶ 10-16. 54 Id. ¶ 221. 55 Id. ¶ 697. 56 Id.
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THE BEMBA APPEALS CHAMBER JUDGMENT 609 the MLC forces in external matters, such as responding to the media or in discussions with the UN, 57 had disciplinary powers over MLC members, "including the power to initiate inquiries and establish courts-martial," and had the ability to send or withdraw troops from the CAR. 58 After hearing all the evidence, the Trial Chamber concluded that although the accused took some measures to address alleged crimes committed by his forces in the CAR, including creating two commissions to investigate those crimes and conducting a trial of some soldiers, 59 those measures were insufficient, meaning the accused had failed in his duties to prevent, repress, and punish the crimes. 60 In reaching this conclusion, the court noted, inter alia, that:
• Although Bemba set up a commission-known as the Mondonga Inquiry-in response to allegations that crimes were being committed in the CAR by MLC soldiers, investigators did not pursue various relevant leads-in particular, reports of rape and the responsibility of commanders-and no explanation or justification was given for those omissions. As a result, only seven low-ranking soldiers were tried, and solely on charges of pillaging minor goods and "small sums of money." 61 • Although Bemba established a second commission of inquiry-known as the Zongo Commission-in response to "public allegations of murder, rape, and pillaging by MLC soldiers"-the mandate of that Commission was limited to addressing allegations of pillaging. Moreover, "[i]t was . . . comprised solely of MLC officials, and based its . . . interviews on eight Zongo inhabitants who . . . worked for the MLC" rather than soldiers. 62 • During a visit to the CAR, Bemba did not take "any concrete measures in response to allegations of crimes by MLC soldiers." 63 • Finally, there was "no evidence that [ ] Bemba followed up on or enforced general warnings he publicly made to his troops against abuse of the civilian population. After considering all the evidence, the Trial Chamber ultimately determined that the measures Bemba took were "a grossly inadequate response to the consistent information of widespread crimes committed by MLC soldiers in the CAR." 65
B. The Appeals Chamber Approach
On review of the Trial Chamber's judgment, a majority of the Appeals Chamber decided that rather than adopt the standard of review for factual errors used by the Appeals Chamber in an earlier case 66 -and consistently used by the ICTY and ICTR 67 -it would use a new standard. Instead of determining "whether a reasonable trial chamber could have been satisfied beyond a reasonable doubt as to the finding in question," 68 which would mean giving the Trial Chamber a "margin of deference" with respect to its evaluation of the evidence, 69 the Appeals Chamber in Bemba decided it In addition to or instead of the insufficient measures Mr Bemba did take, and in light of his extensive material ability to prevent and repress the crimes, Mr Bemba could have, inter alia, (i) ensured that the MLC troops in the CAR were properly trained in the rules of international humanitarian law, and adequately supervised during the 2002-2003 CAR Operation; (ii) initiated genuine and full investigations into the commission of crimes, and properly tried and punished any soldiers alleged of having committed crimes; (iii) issued further and clear orders to the commanders of the troops in the CAR to prevent the commission of crimes; (iv) altered the deployment of the troops, for example, to minimise contact with civilian populations; (v) removed, replaced, or dismissed officers and soldiers found to have committed or condoned any crimes in the CAR; and/or (vi) shared relevant information with the CAR authorities or others and supported them in any efforts to investigate criminal allegations. Id. ¶ 729. 65 Id. ¶ 727. 66 . 68 Bemba Appeals Judgment, supra note 1, ¶ 38. 69 Lubanga Appeals Judgment, supra note 66, ¶ 24 (explaining that deference is given to the Trial Chamber on matters of fact because "[t]he Trial Chamber has the advantage of observing witnesses in person and so is better positioned than the Appeals Chamber to assess the reliability and credibility of the evidence. Accordingly, it is primarily for the Trial Chamber to determine whether a witness is credible and to decide which witness'[s] testimony to prefer, without necessarily articulating every step of the reasoning in reaching a decision on these points. This discretion is, however, tempered by the Trial Chamber's duty to provide a reasoned opinion" (quoting Prosecutor v. Kupreškiae, Case No. IT-95-16-A, could "interfere with the factual findings of the first-instance chamber whenever the failure to interfere may occasion a miscarriage of justice," 70 and that it would do so when it is "able to identify findings that can reasonably be called into doubt." 71 At the same time, a majority of the Appeals Chamber declined to "assess the evidence de novo," 72 meaning that even though it granted less deference to the Trial Chamber's assessment of the evidence, it did not assess anew all the evidence in the record. Relying, therefore, on its own limited review of the evidence, a majority of the Appeals Chamber disagreed with the Trial Chamber's analysis of the evidence, acquitting Bemba of all charges. 73 It first found that the Trial Chamber had erred in convicting Bemba for various criminal acts-including several acts of rape, murder, and pillaging 74because these acts did not fall within the "facts and circumstances described in the charges." 75 It then found that the Trial Chamber had erred in convicting Bemba for those acts which were adequately described in the charges and proven beyond a reasonable doubt because the Trial Chamber made a number of errors that "resulted in an unreasonable assessment of whether [ ] Bemba failed to take all [the] necessary and reasonable measures" required to avoid liability under Article 28 of the Rome Statute. 76 Ironically, perhaps, although the vast majority of the acts adequately described in the charges and proven beyond a reasonable doubt were acts of sexual violence, 77 little of the majority's discussion is dedicated to whether any of the measures Bemba took were intended to address sexual violence allegations. 78 Indeed, as discussed below, the majority's reasoning reveals a problematic tendency-discernible in earlier cases as well 79 -to assess questions of liability through an arguably gendered lens, increasing the risk of impunity for SGBV crimes.
Appeals Judgement, ¶ 32 (Int'l Crim. Trib. for the Former Yugoslavia Oct. 23, 2001) (alteration in original))). 70 Bemba Appeals Judgment, supra note 1, ¶ 40 (emphasis added). 71 Id. ¶ 46. 72 Id. ¶ 42 (citing Lubanga Appeals Judgment, supra note 66, ¶ 27). Lubanga clarified that:
[A]n appeal is not a trial de novo. In making its assessment, the Appeals Chamber will in principle only take into account the following factual evidence: evidence referred to by the Trial Chamber in the body of the judgement or in a related footnote; evidence contained in the trial record and referred to by the parties; and additional evidence admitted on appeal. Lubanga Appeals Judgment, supra note 66, ¶ ¶ 26-27 (citations omitted). It is worth noting, however, that unlike in Bemba, the Lubanga Chamber applied the more deferential standard of review, thus obviating a need for it to conduct a de novo review. 73 Bemba Appeals Judgment, supra note 1, ¶ ¶ 196-98. 74 Bemba Trial Judgment, supra note 1, ¶ 742. 75 Bemba Appeals Judgment, supra note 1, ¶ 196 (quoting Rome Statute, supra note 2, art. 74(2)). 76 Id. ¶ 193. 77 Id. ¶ 119. 78 Among the errors identified by the majority was the Trial Chamber's failure to assess the measures Bemba should have taken by reference to the specific crimes that were actually committed. 80 The majority found that because the number of crimes adequately described in the charges and proven at trial beyond a reasonable doubt were "comparatively low," it was hard to assess how widespread the criminal acts were, making it "difficult to assess the proportionality of the measures taken." 81 It suggested that if the Trial Chamber had confined its assessment of the measures Bemba took by comparing those measures to the limited number of crimes for which he was convicted-rather than the "much broader and more general 'finding' by the Trial Chamber concerning widespread MLC criminality in the CAR"-it might have found those measures sufficient. 82 There are several problems with this analysis. The first relates to the majority's position on the crime base against which the measures Bemba took should be assessed. Although the majority did not find Bemba guilty for the crimes that were not, in their view, adequately described in the charges, this finding does not mean those crimes did not occur, or that they should have been taken into consideration when assessing the sufficiency of the measures Bemba took to prevent or repress crimes about which he knew or should have known. As the dissenting judges point out, those "individual criminal acts were presented by the Prosecutor as examples of the criminality alleged to have been committed by the MLC troops during the 2002-2003 CAR Operation." 83 Thus, "the adequacy of the measures taken by [] Bemba to prevent and repress the commission of crimes within the jurisdiction of the Court must be assessed in light of the scale and duration of the criminal activity alleged as a whole." 84 This relates to a second issue, namely the majority's critique of the Trial Chamber's reliance on "reliable evidence" that MLC crimes committed in the CAR were widespread. The majority notes that "the evidence in question, on its face, appears for the most part very weak, often consisting of media reports including anonymous hearsay[,]" adding that "the Trial Chamber failed to . . . address its potentially extremely low probative value." 85 However, the majority failed to mention that among the evidence relied on by the Trial Chamber was the testimony of various 80 Bemba Appeals Judgment, supra note 1, ¶ 183. 81 witnesses, 86 which in turn was corroborated by media articles, NGO reports, and oral recordings of victims' statements submitted to the Bangui Court of Appeals. 87 Moreover, the majority did not have an opportunity, as did the Trial Chamber, to hear that testimony first hand, or to evaluate its reliability and credibility in light of all the other evidence submitted to the Court, given that it did not conduct a de novo review of the entire trial. Indeed, given these limitations, it is difficult to see why the majority felt better suited to assess the reliability and credibility of this evidence than the Trial Chamber. Third, the majority recognized that "[t]he scope of the duty to take 'all necessary and reasonable measures' is intrinsically connected to the extent of a commander's material ability to prevent or repress the commission of crimes or to submit the matter to the competent authorities for investigation and prosecution." 88 The material ability of a commander to take measures, in turn, is "directly connected to his or her level of authority . . . and what he or she might reasonably have been expected to do." 89 As discussed above, the Trial Chamber found that Bemba had "disciplinary powers over MLC members, including the power to initiate inquiries and establish courts-martial." 90 Thus, one way to assess whether the measures Bemba took were sufficient would be to evaluate the Trial Chamber's findings on whether Bemba adequately exercised this authority. In other words, the more authority Bemba had over MLC troops in the CAR, the more he could have been expected to prevent or repress crimes committed by those troops and vice versa. However, the majority did not address this. 91 Rather, it turned to an assessment of "all necessary and reasonable measures" and introduced-without citing to any authority-a novel interpretation of that phrase. 92 Indeed, despite the plain language of Article 28, which states that a commander is liable if he or she fails to take all necessary and reasonable measures within his or her power to prevent or repress the crimes or to submit them to the competent authorities, the majority states: 86 See, e.g., Bemba Trial Judgment, supra note 1, ¶ 461 (citing witness P6); id. ¶ 486 (citing witnesses P73, P42, P119, P38, P112, P178, P69, and P23); id. ¶ 520 (citing witnesses P119 and P69); id. ¶ 525 (citing witnesses P209, P63, P6, P178, and P9); id. ¶ 527 (citing witnesses P173, P6, and P9); id. ¶ 531 (citing witnesses P69, P173, P38, P119, and victim participant V2); id. ¶ 534 (citing witnesses P178, P169, P173, P6, and P9). 87 Id. ¶ ¶ 461, 486, 520, 525, 527, 531, 534. 88 Bemba Appeals Judgment, supra note 1, ¶ 167 (emphasis added). 89 Id. ¶ 169. 90 Id. 91 In fact, although the Appeals Chamber expressed "concerns regarding the Trial Chamber's findings relevant to Mr Bemba's effective control"-which included an assessment of Bemba's level and exercise of authority over his troops, Bemba Trial Judgment, supra note 1, ¶ 697it did not address these in any detail, having chosen to focus instead on the Trial Chamber's errors regarding its analysis of "Mr Bemba's purported failure to take all necessary and reasonable measures." Bemba Appeals Judgment, supra note 1, ¶ 32. 92 Bemba Appeals Judgment, supra note 1, ¶ 32.
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[I]t is not the case that a commander must take each and every possible measure at his or her disposal. Despite the link between the material ability of a commander to take measures (which is directly connected to his or her level of authority) and what he or she might reasonably have been expected to do, it is not the case that a commander is required to employ every single conceivable measure within his or her arsenal, irrespective of considerations of proportionality and feasibility. 93 Thus, rather than grapple with Bemba's level of authority and whether the measures he took were consistent with an adequate exercise of that authority, the majority introduces a new standard by which the reasonableness of his measures are to be assessed: proportionality. 94 The focus, therefore, turns to numbers, which leads to the fourth and perhaps most significant problem with the majority's analysis, namely the gendered means by which it analyzes reasonableness.
As noted earlier, the majority held that the scope of the duty to take measures to prevent or repress crimes depends on the scale and duration of the crimes that were committed. 95 However, these are not the only factors the majority found relevant to evaluating the adequacy of Bemba's measures. Earlier in the judgment, the majority found that only one murder, twenty acts of rape, and five acts of pillaging had been established beyond a reasonable doubt. 96 Its opinion suggests that the specific character of these crimes also factors into the examination of whether a commander adequately executed his responsibilities. Indeed, in its critique of the Trial Chamber, the majority noted that "the Trial Chamber did not link Mr Bemba's putative failure to take adequate measures to any of the specific criminal acts . . . which he was ultimately convicted of." 97 Thus, it appears that its corrective approach would have considered not only scale and duration, but also the specific type of criminal conduct of which the accused was convicted. As the majority emphasized: 93 Id. ¶ 169. The majority went on to add-again, without citing any authority-that:
In assessing reasonableness, the Court is required to consider other parameters, such as the operational realities on the ground at the time faced by the commander. . . . Commanders are allowed to make a cost/benefit analysis when deciding which measures to take, . . . This means that a commander may take into consideration the impact of measures to prevent or repress criminal behaviour on ongoing or planned operations and may choose the least disruptive measure as long as it can reasonably be expected that this measure will prevent or repress the crimes. Id. ¶ 170. 94 See id. 95 Id. ¶ 183. 96 Id. ¶ 119. 97 Id. ¶ 136 (emphasis added).
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[A] finding that the measures deployed by a commander were insufficient to prevent or repress an extended crime wave, for example five hundred crimes, does not mean that these measures were also insufficient to prevent or repress the limited number of specific crimes, for example 20 crimes, for which the commander is ultimately convicted. 98
Addressing the particularly high incidence of rape-as compared to other types of crimes of which Bemba was convicted-would appear to be a significant indicator that Bemba had fulfilled his duties. Conversely, failure to address the specific nature of these crimes would appear to indicate a dereliction of his responsibilities as a commander.
Therefore, notwithstanding the judges' varying views about the scope of the appropriate criminal conduct against which Bemba's measures should be assessed, even using the majority's calculation of crimes as a base line, it seems clear that what had to be punished, repressed, prevented or reported up the chain of command were overwhelmingly acts of sexual assault. Indeed, the conservative or limited number of crimes does not modify, but rather amplifies, the characterization of the criminal conduct as predominantly sexual in nature. Therefore, what should have been scrutinized when determining how to rule upon Article 28's "necessary and reasonable measures" requirement is the capacity of those measures to address that particular crime base.
Ultimately, however, the majority said nothing about the sufficiency of Bemba's efforts with respect to the particular nature of the crimes of which he was convicted. Despite the distinct standard it appears to have fashioned, the Appeals Chamber majority did not evaluate the adequacy of Bemba's measures in light of the 20:1 ratio of rapes to murders or the 4:1 ratio of rapes to acts of pillaging. Indeed, the majority's detailed identification of the crimes finds no corollary in its evaluation of Bemba's actions. To the contrary, although two of the chief mechanisms set up to investigate allegations of crimes committed by Bemba's troops in the CAR either failed to adequately pursue reports of rape (the Mondonga Inquiry) 99 or were limited to allegations of pillaging (Zongo Commission), 100 the majority made no observations about the qualityor lack thereof-of these investigations with respect to sexual-violence allegations. 101 The manner in which the majority handled Bemba's claims about the Mondonga Inquiry illustrates this point. In relation to the scope of the Mondonga Inquiry, Bemba challenged as "'inaccurate and unreasonable' the Trial Chamber's conclusion that the Mondonga Inquiry was limited to allegations of pillaging, contending that the Trial Chamber ignored directly relevant evidence from D19 who testified that Colonel 98 Id. ¶ 193 (emphasis added). 99 Id. ¶ ¶ 589, 720. 100 Id. ¶ 722. 101 Id. ¶ ¶ 589, 720, 722.
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Moustapha was questioned as to rape and killing during the course of the inquiry." 102 The transcript of the trial proceedings reveals that the question posed to the Colonel about rape was whether he had "seen" any rapes. 103 In other words, the Colonel was asked whether he had been a direct eyewitness to rape, to which he responded in the negative. 104 There is no indication that Colonel Moustapha was asked about whether he had read or heard about a report by the Federation International de Droits d'Hommes (FIDH) alleging that Bemba's troops had committed rapes or whether he knew of or could have become aware of the rapes through inquiry notice, 105 particularly the specific rapes committed in late 2002 that the majority found had been committed. 106 Significantly, although the majority questioned the credibility of the evidence relied upon by the Trial Chamber of widespread criminality by MLC troops, 107 it did not question the evidence demonstrating that Bemba had been alerted to the FIDH report. 108 In other words, Bemba had knowledge of the allegation of rapes. In fact, though he reacted to the rape accusations against members of the MLC as a defamatory political attack, 109 he communicated with the President of FIDH 110 and initiated the Mondongo inquiry. 111 Thus, his knowledge of the types of crimes allegedly committed by troops was undeniable even if he personally disputed the contents of the FIDH report, meaning he remained under an obligation to act on them. 112 Given that his knowledge of the potential for rapes or the possibility that they already occurred was an uncontested fact, it stands to reason that the design of the means and types of measures Bemba selected should have taken into account these particular types of crimes.
Simply put, facts concerning sexual violence were insufficiently elicited in the Mondongo inquiry and Bemba's establishment of that inquiry should have been regarded as insufficient in light of his knowledge that the alleged crimes committed by his troops included rapes. Yet, the majority did not interrogate these deficiencies. Indeed, the incompetent manner of taking rape evidence was not only not questioned by Bemba, but also readily accepted by the majority, which found the inquiry evidence of the reasonableness of his efforts. 113 The majority took a similar approach to the subsequent investigation in Zongo, which concerned only allegations of pillaging. 114 The limited mandate raised no doubts for Bemba or for the majority, which accepted the outcome of the investigation as evidence of a reasonable measure. Likewise, the Appeals Chamber majority failed to scrutinize why the court-martial that resulted from the Bomengo case investigation, 115 which contained detailed information about acts of pillaging and rape allegedly committed by his troops in the CAR, 116 was limited to pillaging charges. 117 There was no indication that Bemba ordered any commanders subordinate to him to speak to survivors or civilian witnesses on the ground such as humanitarian workers, or to interview MLC foot soldiers or their immediate superiors concerning whether they took any action to address SVGB crimes. 118 Indeed, there was no indication that Bemba questioned the limitations of the investigation commissions or the courtmartial or did anything further to ensure that allegations of sexual violence would be investigated. 119 Despite these inadequacies, the majority made no effort to assess the competence or quality of the measures Bemba took with respect to preventing or repressing sexual violence. 120 It never questioned, for instance, the absence of physical, digital, or other forensic evidence of sexual violence. Significantly, the 113 After Bemba conveyed the inquiry's result to FIDH, understandably, its president turned the largely ignored FIDH findings over to the ICC. 114 majority's focus on the number of crimes, to the exclusion of the nature of those crimes, as the relevant means by which to assess the measures Bemba took to prevent or repress crimes was particularly troubling, as war-crimes investigations, even when adequate as to other crimes, have historically suffered from insufficiencies when it comes to sexual-violence allegations. 121 Given that none of the measures Bemba took appear intended to prevent or punish these crimes, it is difficult to see how the measures he took met the standard of "all necessary and reasonable measures within his . . . power." 122
The Trial Chamber's Error in Assessing Bemba's Measures Based on Shortcomings in Their Execution
A second error highlighted by the majority of the Appeals Chamber was that the Trial Chamber erred in assessing Bemba's measures based on shortcomings in their execution. 123 The Trial Chamber had found the measures Bemba took to be inadequate, in part because they were "limited in mandate, execution, and/or results." 124 The Appeals Chamber majority found that "the measures taken by a commander cannot be faulted merely because of shortfalls in their execution." 125 Rather, when assessing whether the shortfalls of measures taken by a commander should be taken into account in determining their sufficiency, a court must establish, "(i) that the shortcomings of the inquiry were sufficiently serious; (ii) that the commander was aware of the shortcomings; (iii) that it was materially possible to correct the shortcomings; and (iv) that the shortcomings fell within his or her authority to remedy." 126 The majority found that the Trial Chamber failed to use these factors, 127 adding that absent such an analysis, the failure of the measures' "mandate, execution, and/or results" could not be attributed to Bemba unless the Trial Chamber found that "Bemba purposively limited the mandates of the commissions and inquiries" to investigate crimes. 128 This finding is curious for a couple of reasons. Earlier in its decision, the majority found that the Trial Chamber inappropriately considered Bemba's motives-in particular, his desire to rehabilitate the public image of the MLC-when determining that the measures he took were inadequate. 129 However, here, the majority appeared 2019] THE BEMBA APPEALS CHAMBER JUDGMENT 619 to indicate that the Trial Chamber should not have attributed the shortcomings of those measures to Bemba without assessing whether he purposely limited the measures he took in response to allegations that his troops committed crimes. 130 As an initial matter, Bemba's motives would seem highly relevant to an understanding of whether he purposely limited the measures he took. Indeed, absent an express admission to this by Bemba-which of course would be highly unlikely-evidence that Bemba was motived by something other than a genuine desire to prevent or repress crimes would be quite pertinent to whether the specific measures he adopted were limited by design. Second, the majority cited no authority for the test it set out for a court to attribute to the accused the limitations of the results of the measures he undertook. Adding requirements not supported by the text of the Rome Statute (or other sources) unnecessarily restricts the interpretation of theories of liability that can be used to hold an accused criminally liable, which in turn negatively affects the prospects for accountability for SVGB crimes, as was the case here. 131
The Trial Chamber's Failure to Appreciate Fully the Limitations Bemba Faced in Investigating and Prosecuting Crimes as a Remote Commander
A third error highlighted by the majority was that the Trial Chamber failed to appreciate fully "the limitations that [ ] Bemba would have faced in investigating and prosecuting crimes as a remote commander sending troops to a foreign country." 132 Significantly, it noted that this error "had an important impact on the overall assessment of measures taken by [ ] Bemba." 133 of the MLC troops did not necessarily conflict with the taking of genuine and effective measures as "it is conceivable that a commander may discharge his duty to take 'necessary and reasonable measures' and in doing so accomplish multiple, additional or extraneous purposes, such as protecting the public image of his forces"). 130 This finding, too, is problematic for several reasons. As the previous section on the roots of command responsibility indicates, command responsibility has historically been used to hold commanders criminally liable for the crimes committed by their subordinates, even when the commander is physically distant from the scene of the crimes. 134 As the dissent pointed out, this finding appears to be based on a select and limited review of the record. 135 After hearing and considering all the evidence, the Trial Chamber found that while geographically remote from Bemba, MLC forces had not been re-subordinated to the CAR's military hierarchy, but rather remained under the effective control of Bemba since their original deployment. 136 Nevertheless, the majority found that the Trial Chamber failed to address the testimony of one witness, P36, who suggested that "MLC's investigative efforts were dependent on the Central African authorities," and that, therefore, Bemba's power to investigate crimes committed in the CAR was limited. 137 Again, as the dissent pointed out, the majority's reliance on such a limited part of the record to reach this conclusion was "troubling, particularly in circumstances where the Trial Chamber found P36 to be a witness whose evidence should be analysed with 'particular caution[,]' a finding which the Majority chose to ignore." 138 Finally, and most importantly, questions about what additional measures Bemba could have taken in the CAR have little to do with the fact that the measures he actually took were, as we discuss previously, inadequate to respond to the crimes of sexual violence that were found to have been established beyond a reasonable doubt. 139 Indeed, given that none of the measures Bemba actually took focused on adequately investigating those crimes, it is clear that he fell considerably short of taking "all necessary and reasonable measures within his . . . power" to prevent or repress those crimes. 140
CONCLUSION
The majority decision fell short in its examination of the facts of sexual violence and the importance of such evidence in assessing Bemba's criminal liability as a 134 See supra notes 27-30 and accompanying text (discussing the Hostage Case, in which high-ranking German officers were charged with criminal responsibility under the doctrine of command responsibility for the murder, deportation, and looting of thousands of civilians from Nazi-occupied Greece, Yugoslavia, Norway, and Albania by troops under their command). See also supra note 22 and accompanying text (discussing the Tokyo Tribunal judgment, which found General Matsui, who was present in Nanking only after the initial invasion, responsible for subordinates' crimes prior to his arrival there because he "knew what was happening" and "did nothing, or nothing effective to abate these horrors"). 135 Bemba Appeals Dissenting Opinion, supra note 83, ¶ ¶ 54-64. 136 Bemba Trial Judgment, supra note 1, ¶ ¶ 698-700. 137 Bemba Appeals Judgment, supra note 1, ¶ 172. 138 Bemba Appeals Dissenting Opinion, supra note 83, ¶ 63 (noting that the Trial Chamber had found P36 "at times, evasive or contradictory"). 139 Bemba Trial Judgment, supra note 1, ¶ ¶ 589, 720, 722. 140 Rome Statute, supra note 2, art. 28(a)-(b).
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THE BEMBA APPEALS CHAMBER JUDGMENT 621 commander under Article 28. The failure to assess the measures Bemba took with respect to the sexual violence allegations should have raised significant doubts about whether Bemba complied with his duties as a commander. The majority's failure to do this reflects an absence of the kind of insight that a critical gender-competent (or feminist international law) analysis of command responsibility would have offered. Granted, the majority recognized that Bemba's liability, if established, would have been overwhelmingly in regard to the crime of rape. However, it refrained from properly interrogating and contextualizing the evidence of those specific rapes and other evidence of sexual violence. 141 In fact, the sexual violence allegations were virtually ignored when constructing the mandates of the inquiries, and questions that would have flowed from a commission clearly mandated to investigate such crimes were never asked. For instance, although responsibility can lie at various levels of command, no questions were asked about whether line commanders were informed of the FIDH report or whether they fulfilled their duties to exercise command responsibility by reporting misconduct such as rape up the chain of command. Indeed, Bemba's actions with respect to his line commanders were never thoroughly contemplated by the majority or concurring opinions. Nowhere does there exist an evidentiary review of Bemba vetting subordinates concerning the efficiency of the means that they deployed to competently prevent, punish, redress or report allegations of rape.
What could be the way forward? An appeals decision, even when the bench is split three ways, is a formidable statement of the law and facts, not departed from lightly. Jurisprudence of the ad hoc tribunals makes clear that, subsequent to an appellate decision, trial chambers are generally bound to adhere to that decision. 142 This practice acts as a due process safeguard, providing assurances of certainty, predictability, as well as coherence or harmonization of the law. 143 Whether an appeals chamber can depart from previous appeals decisions is generally answered in the negative in support of the identical values of legal certainty, predictability, and consistency. 144 Nonetheless, gradual, and even abrupt departure from previous holdings are conceivable where "cogent reasons in the interest of justice" so require. 145 As the Aleksovski appeals judgment elaborated: Instances of situations where cogent reasons in the interest of justice require a departure from a previous decision include cases where the previous decision has been decided on the basis of the wrong legal principle or cases where a previous decision has been given per incuriam, that is a judicial decision that has been wrongly decided, usually because the judge or judges were ill-informed about the applicable law. 146 In light of the new standard of review used by the Appeals Chamber in Bemba, critiqued at length by other commentators, 147 and the majority's clear failure to analyze sexual violence evidence through a gender-competent lens, we believe future appeals chambers faced with adjudicating questions of command responsibility can and should depart from the reasoning and evidentiary interpretation of the Bemba majority. Often, rape is not explicitly planned or orchestrated from the outset of a conflict. Yet once it occurs and it becomes clear that superiors do not disapprove of it, rape often becomes more frequent and more violent and contributes to the broader violent acts committed against the targeted group. Command responsibility is one of the few ways courts can hold commanders accountable who can-but clearly fail in their duty to-put a stop to this violence. The Rome Statute's call for justice and particular emphasis on provisions designed to ensure that sexual violence crimes are adequately investigated and prosecuted demands that future appeals chambers revisit this decision using the kind of analysis that a critical gender-competent lens would offer.
